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GARWOOD, Circuit Judge:

Plaintiff Ruth Nunez (Nunez) appeals the district court's
judgnent on the pleadings in accordance with FED. R CQv. P. 12(c)
in favor of defendants. W affirm

Factual and Procedural Background
Nunez was hired as a school teacher by the El Paso | ndependent

School District (District) in 1996. At that tinme, Nunez was

District Judge of the Eastern District of Louisiana,
sitting by designation.



issued a probationary contract in accordance with Chapter 21

Subchapter C, of the Texas Education Code because she did not
qualify for a standard teaching certificate. Nunez had obtained a
tenporary energency permt from the State Board of Educator
Certification on August 1, 1996. These energency permts expire
three years after their issuance, neaning that Nunez's permt
expired in August of 1999.

After a teacher has been enployed under a probationary
contract for at |east three consecutive years, state law permts a
school district to enploy a teacher under a continuing contract.
Tex. Educ. Code Ann. § 21.153. On April 7, 1998, the D strict
i ssued Nunez a continuing contract pursuant to the provisions of
section 21. 153 of the Texas Education Code.

Nunez clains that on October 31, 2000, she spoke wi th Farah
Geen (Geen), a certification officer for the District, who
allegedly told her she could continue teaching as a "pernmanent
substitute"” wuntil she passed the EXET exam needed to obtain
standard certification. Nunez received a letter from defendant
d enna Archer (Archer) dated Cctober 30, 2000, advising her that,
because her energency permt had expired and because she did not
therefore neet certificationrequirenents, she was being term nated
from full-tinme enploynent effective Novenber 1, 2000. Nunez
alleges she received this letter on Novenber 2, 2000, while

appel l ees claimshe was given the letter on Cctober 30.



Nunez filed a civil rights suit on Septenber 12, 2001, agai nst
Patricia Simes (Sims), the school principal at Wstern Hills
El enentary School where Nunez taught, and d enna Archer, Interim
Associ ate Superintendent for Human Resources for the District,
alleging that her discharge violated her procedural due process
rights insofar as she did not receive proper notice and an
opportunity to be heard. The defendants answered, claimng the
affirmati ve defense of qualified imunity and argui ng Nunez had no
property interest in her contract because her certification had
expired by its ternms. After Nunez filed a second anended conpl ai nt
and answer to the defendants' affirmative defenses, the defendants
moved for judgnent on the pleadings in accordance wwth FeEp. R Cw.
P. 12(c), maintaining that Nunez had not alleged the violation of
a clearly established constitutional right as she had no property
interest in continued enploynent with the District.

On May 17, 2002, the district court granted the defendants'
motion to dismss all clains. The court concluded, pursuant to
Texas |l aw, that absent certification, Nunez could not be enployed
as a teacher, that the enpl oynent contract was therefore void, and
that Nunez consequently had no property interest in continued
enpl oynent. The district court further found that the conduct of
the defendants in termnating Nunez was objectively reasonable.

Nunez tinely filed notice of appeal.



Di scussi on

In anal yzing a claimof qualified imunity we first determ ne
whether the plaintiff has alleged the violation of a clearly
established federal constitutional right. Hare v. Cty of Cornith,
Mss., 135 F.3d 320, 325 (5th Gr. 1998). |If the plaintiff does
so, the court nust then assess whether the defendant’'s conduct was
objectively reasonable in light of clearly established law. 1d. at
326. The plaintiff's showing of a violation of a clearly
established constitutional right is a “prerequisite” to overcon ng
the qualified immunity defense; failure to do so obviates the need
to address the second step of the analysis. Martinez v. Texas
Dep't of Crimnal Justice, 300 F.3d 567, 576-77 (5th Gr. 2002).

In order to allege a due process deprivation of a property
interest under the Fourteenth Anendnent, the plaintiff nust
denonstrate a "legitimate claimof entitlenent” to that interest.
Board of Regents v. Roth, 92 S . C. 2701, 2709 (1972). In the
enpl oynent context, the sufficiency of a claimof entitlenent nust
be decided by reference to state |law. Bishop v. Wod, 96 S. C.
2074, 2077 (1976).

Inits Order of Dismssal, the district court found that the
pl eadi ngs establish that Nunez's enpl oynent term nated because her
tenporary, energency permt had expired, and she was not hol di ng,
and could not present, a standard Texas teaching certificate. The

court stated, “Thus, pursuant to applicabl e provisions of the Texas



Educati on Code, including Sections 21.003 and 21. 053, she coul d not
be enployed as a classroom teacher, the enpl oynent contract that
had been issued to her was not binding, and she could not be paid
as a classroomteacher.” The court therefore held:

“Under controlling authorities of the United States Court
of Appeals for the Fifth Grcuit, including Montez v. San
Ant oni o | ndependent School District, 817 F.2d 1124 (5th
Cr. 1987), of the Texas <courts, Gand Prairie
| ndependent School District v. Vaughan, 792 S.W2d 944
(Tex. 1990), and Swanson v. Houston | ndependent School
District, 800 S . W2d 630 (Tex. App. - Houston [1l4th
Dist.] 1990, wit denied), and the Texas Comm ssi oner of
Education, Peters v. Dallas | ndependent School District,
TEA Docket No. 087-R2-400 (Tex. Commir Educ. 2000), and
Pitts v. Houston | ndependent School District, TEA Docket
No. 023b-R1-995 (Tex Commir Educ. 1996), the enpl oynent
contract that had been issued to the Plaintiff was void,
and she had no property interest in continued enpl oynent.
Plaintiff has failed to allege a violation of a clearly-
established constitutional right. The conduct of the
Defendants was objectively reasonable in light of
clearly-established | aw. They did not violate any of
Plaintiff's clearly-established constitutional rights.”

This court reviews de novo a di sm ssal pursuant to Rule 12(c).
Brittan Conmuni cations Int’l Corp. v. SSW Bell Tel. Co., 313 F. 3d
899, 904 (5th Cr. 2002). Hei ghtened pleading in qualified
immunity cases requires that plaintiffs rest their conplaint on
nmor e than concl usi ons al one and plead their case with precision and
factual specificity. Reyes v. Sazan, 168 F.3d 158, 161 (5" Grr.
1999) .

On appeal Nunez argues that a property interest attached to
her continuing contract when it was entered into, at which tine she

hel d valid energency certification. A public school teacher has a



constitutionally protected property interest in continued
enploynent if he can denonstrate a reasonable expectation of
conti nued enpl oynent. Coats v. Pierre, 890 F.2d 728, 732 (5th CGr
1989). Nunez contends that, once this constitutional property
i nt erest at tached, it could only be renoved t hr ough
constitutionally adequate procedures.

The Texas Education Code defines “teacher” as a “classroom
teacher, counselor, or other full-tine professional enpl oyee who is
required to hold a certificate issued under Subchapter B.” Tex.
Educ. Code Ann. § 21.101 (Vernon 1996). “A person may not be
enployed as a teacher, teacher intern or teacher trainee,
l'ibrarian, educational aide, admnistrator, or counselor by a
school district unless the person holds an appropriate certificate
or permt issued as provided by Subchapter B.” Id. at § 21.003.
Subchapter B provides for the issuance of energency certificates.
Id. at 8§ 21.041(b)(2). An “energency certificate” under section
21.041 is equivalent to an “energency permt.” 19 Tex. Adm n.
Code. § 230.512 (Wést 1998).

The State Board for Educator Certification may i ssue energency
permts when a superintendent cannot secure an appropriately
certified individual to fill a vacant position. Id. at 8§ 230.501
(a),(b). An energency permt is valid for the renmainder of the
school year for which it is activated, and an individual may not

serve nore than two additional years in the sane assignnent. |d.



at 8 230.502 (b),(d). An individual may also not serve as a
cl assroom teacher for nore than three years wthout obtaining
standard certification. |1d. at § 230.502(d).

After a “teacher” has been enployed under a probationary
contract for at |east three consecutive years, the school district

may el ect to enploy the teacher under a continuing contract. Tex.
Educ. Code Ann. § 21.153 (Vernon 1996). Nunez alleges, and the

def endants do not dispute, that she was i ssued an energency permt
on August 1, 1996, and that on April 7, 1998, she was issued a
continuing contract followng three years' enploynent under a
probationary contract.
Section 21.154 of the Texas Education Code states that:
"Each teacher enployed under a continuing contract is
entitled to continue in the teacher's position or a
position with the school district for future school years

W t hout the necessity for annual nom nation or
reappoi ntnment until the person:

1) Resi gns;

2) retires under the Teacher Retirenent System of
Texas;

3) is released fromenpl oynent by the school district

at the end of a school year because of necessary
reduction of personnel as provided by Section 21.157;
4) is discharged for good cause as defined by Section
21.156 and in accordance with the procedures provided
by this chapter

5) is discharged for a reason stated in the
teacher's contract that existed on or before
Septenber 1, 1995, and in accordance with

procedures prescribed by this chapter; or

6) is returned to probationary status, as

aut hori zed by Section 21.106.”

Section 21.053 of the Education Code provides:

“(a) A person who desires to teach in a public school



shall present the person’s certificate for filing with

the enpl oying district before the person’s contract with

the board of trustees of the district is binding.

(b) An educat or who does not hold a valid certificate may

not be paid for teaching or work done before the

effective date of issuance of a valid certificate.”

Paragraph 5 of the classroomteacher continuing contract form
dated April 7, 1998, signed by Nunez, provided in pertinent part:
“Enpl oyee shall conply with, and be subject to, state and federa
|aw and District policies, rules, regulations, and adm nistrative
directives as they exist or may hereafter be anended.” Paragraph
6 of the contract stated:

“Thi s contract IS condi ti oned on Enpl oyee' s

satisfactorily providing the certification, service

records, teaching credentials, and ot her records required

by Iaw, the Texas Education Agency, the State Board for

Educator Certification, the State Board of Education, or

the District. Failure of Enployee to nmintain

certificationin the position(s) to which assigned nay be

grounds for dismssal.”

Pursuant to these statutes, it is clear that Nunez was not
qualified to serve as a teacher follow ng the expiration according
toits terns of her certification. W next address the effect of
this on Nunez's contract and the extent to which, wunder that
contract, she had a property interest in her job at the tinme of her
termnation sufficient toinplicate the constitutional guarantee of
due process.

A condi tion subsequent is "a condition referring to a future

event, upon the happeni ng of which the obligation becones no | onger

bi ndi ng upon the other party, if he chooses to avail hinself of the



condition.” Rincones v. Wndberg, 705 S W 2d 846, 848 (Tex. App.
- Austin 1986; no wit); Black’s Law Dictionary 293-94 (6th Ed

1990). The provision in the continuing contract here established
both the initial provision of certification and the subsequent
mai nt enance of it throughout the contract as conditions subsequent.
Wiile it is true that the contract states that failure to maintain
certification “may be grounds for dismssal,” thereby suggesting
dismssal is not always automatic, such perm ssive phrasing is
nonet hel ess consistent wth the definition of a condition
subsequent, which gives the party not obligated by the condition
the choice of whether to avail hinself of the opportunity to
termnate the contract. Mreover, if the contract were interpreted
to give Nunez a property right in continued enploynent as a teacher
after her certificate expired according to its terns and she was
not otherwi se certified, then it would be to that extent invalid
and ultra vires. Thus, in Mntez v. South San Antonio |SD, 817
F.2d 1124 (5th Cr. 1987), we held that an uncertified teacher had
no property right to continued enploynent under a continuing
contract of enploynent as a teacher because under Texas law “a
teacher nust be certified in order to be entitled to a conti nuing
contract of enploynent” and “[a]lny contract purporting to give him
more than that allowed by Texas |aw was beyond the power of the

school district and was thus ultra vires” and “bestowed no property



interest on” the teacher. |d. at 1126.°7

In Robey v. Union H |l Indep. Sch. D st, TEA Docket No. 235-
R2-395 (Tex. Commir Educ. 1996), a Texas Education Agency
adm ni strati ve proceeding, it was found that an enployee who did

not conpl ete course work required to maintain his enmergency permt,

as required by his contract, “failed to perform the condition
subsequent contained in his contract.” Therefore, the “Respondent
is excused from its obligation to employ [himl. . . for the
remai nder of the . . . school year. The issue of just cause for
term nati on need not be considered.” The | anguage in that contract

was sonewhat nore explicit than in the case sub judice, as it
stated, in part, “lI have been advised and understand that to
establish ny eligibility for permt renewal | nust conplete a
m ni mum of six senmester hours as specified on ny deficiency plan
and provide evidence of successful performance on the conpetency
exam nation of basic skills approved by the State Board of
Education...” However, Nunez's contract was substantively
i ndi stinguishable, as it also clearly provided that her failure to
mai ntain certification was grounds for dism ssal.

Nunez relies on Frazier v. Grrison |ISD, 980 F.2d 1514 (5th

Cr. 1993). The individual plaintiffs in that case held continuing

“Nunez seeks to distinguish Montez on the ground that she, unlike the Montez plaintiff,
was certified at the time she entered into the continuing contract. However, the contract did not
purport to give her aright to continued employment at anytime while she was uncertified and, as
we held in Montez, Texas law would preclude any such continuing contract.

10



teachers certificates when the Texas | egislature passed a new | aw
requi ring teacher conpetency testing and providing for revocation
of a teacher’s certification if the teacher failed the Texas
Exam nation for Current Adm ni strators and Teachers (TECAT). Those
plaintiffs were al so enpl oyed as teachers at school districts under
fixed term contracts. Because they failed the TECAT, the
plaintiffs’ teacher certificates were revoked, although absent the
new | aw and the teacher’s failure of the test called for thereby,

the certification would have continued in effect according to its
ternms. By reason of the revocation of their teachers certificates,

the plaintiffs were termnated fromtheir fixed termcontracts with
the school districts prior to the end of the stated contract term

They cl ai med, anong other things, deprivation of property w thout

due process of |aw, because according to the teachers [n]o
mechani sm was created to challenge erroneous test results or
term nations. The plaintiffs [Teachers] did not receive a due
process hearing.’” Id. at 1528. W noted that the teachers had a
constitutionally protected property interest in continued
enpl oynent during the termof their fixed termcontracts. |d. at
1529- 30. However, we held that they were afforded due process
because:

: t he Teachers were given nore than one opportunity
to pass the TECAT and, further, there were procedures in
pl ace that afforded the Teachers the opportunity to
appeal the revocation of their certification to the Texas
comm ssi oner of education, and the right to judicial
review of that admnistrative proceeding in a state

11



district court.” 1d. at 1530.

W did not hold that any due process hearing at the school board
| evel was required, and plainly inferred that it was not. |n other
words, the plain inplication of Frazier is that once a teacher’s
certification validly term nates, the school board may, w thout a
hearing, term nate the teacher notw thstandi ng that her fixed term
contract has not expired.

What obvi ously di stinguishes Frazier fromthis caseis that in
Frazier the teacher’s certificate was revoked, prior tothetine it
woul d ot herwi se expire by its own terns, on account of sone all eged
default of the teacher (failure of the TECAT) occurring after the
certification was issued and in effect, while here Nunez's
certificate sinply expired by the nere passage of the tine it was
to remain in effect as provided by its own terns.

Moreover, Nunez knew at the tinme she entered into the
contract, or should have known from the | anguage in the contract
and the provisions of Texas |law, that the contract gave her no
right to continued enploynent while she remai ned uncertified when
her certificate expired by its own ternms. Accordingly, she could
have no reasonabl e expectation of continued enploynent after the
expiration of the term of her «certification. In Perry wv.
Sindermann, 92 S. . 2694, 2700 (1972), the Suprene Court held
that a nere subjective "expectancy" is not |iberty or property

protected by the Due Process Clause. Therefore, regardl ess of what

12



Nunez's subjective expectation was, it wuld not have been
obj ectively reasonable for her to believe, at the tine of entering
into the contract, that her entitlenent to teach would extend
beyond the point that her certification expired by its own terns.
Finally, in Frazier, the plaintiffs challenged both the | awful ness
of the examnation itself and its scoring (“erroneous results”),
and clained their continuing certificates were wongfully revoked.
Here, by contrast, Nunez does not dispute that her certification
properly expired by its own terns, nor does she challenge the
| awf ul ness of the certification systemor claimentitlenent to, or
wrongful denial of, any certification.

Nunez points to Roberts v. Houston |Independent School
District, 788 S.W 2d 107, 109 (Tex. App.—Houston [1lst Dist.] 1990,
wit denied), a case which we relied on in Frazier for the
proposition that teachers have a property right in their continuing
contracts. Frazier, 980 F.2d at 1529. However, Roberts involved a
termnation based on the poor perfornmance of a teacher who
mai ntained valid certification. Consequently, the question of
whet her the property interest created when the contract was entered
into ended when certification expired by its own terns was not at
i ssue.

Nunez also maintains that state law does not require
termnation for lack of certification. While she does not dispute

t hat | apsed certification constitutes valid grounds for

13



term nation, Nunez argues that it is not automatically required by
state law. Nunez cites section 21.156(b) of the Education Code as
allowing the school board to provide for suspension wthout pay
until the end of the school year in lieu of discharge for “good
cause as specified by Subsection (a).” But, section 21.156(a)
applies only to discharge on the basis of school board
determnation of the teacher’s “failure to neet the accepted
st andards of conduct for the profession as generally recogni zed and
applied.”® Nothing of the sort is involved here. Nunez also cites
Texas Attorney Ceneral's Opinion No. JC-0185 (2000), which states
that a teacher who l|loses certification can be converted into a
"permanent substitute." Even if these provisions were applicable,
however, they only give the District the option of continuing to
enpl oy Nunez in sone capacity without violating state law, but in
no way bind them to do so. Therefore, this contention by Nunez
does not undercut the conclusion that her contract was no | onger
bi nding on the school once her certification expired by its own
ternms, making her at nost an at-wll enployee bereft of a vested

property right in her job.

3Section 21.156 provides

“(a) A teacher employed under a continuing contract may be discharged at
any time for good cause as determined by the board of trustees, good cause being
the failure to meet the accepted standards of conduct for the profession as
generaly recognized and applied in smilarly situated school districts in this state.

(b) Inlieu of discharge, a school digrict may suspend ateacher without pay
for good cause as specified by Subsection (a) for a period not to extend beyond the
end of the current school year.”

14



Nunez further argues that only a superintendent can fire a
t eacher because termnation of teachers is one power |isted anong
the duties of superintendents in section 11.201(d)(4) of the
Educati on Code. There is no suggestion, however, in this provision
that this is an exclusive power of the superintendent. Moreover,
whet her the proper state |aw procedures were followed in Nunez's
termnation is irrelevant to the threshold question of whether she
had a property right in her job after her certification had expired
by its own terns.

Because Nunez had no property interest in continued enpl oynent

after her certification | apsed, the «clearly established
constitutional right of due process is not inplicated. As
denonstrating violation of a constitutional right is a

“prerequisite” to overcomng the qualified immunity defense,
failure to do so obviates the need to address the second step of
the anal ysis. Martinez, 300 F.3d at 576-77 (5th Gr. 2002).
Hence, we need not address whether the procedures followed in
term nati ng Nunez were objectively reasonabl e.
Concl usi on
For the foregoing reasons, the district court's decision is

AFFI RVED
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